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Introduction

1. By his further amended application dated 15 September 2005, the applicant seeks relief
that is not supported by the evidence and is contrary to accepted legal principles of
" statutory construction. Accordingly the Commonwealth submits that the application

should be dismissed.

2.  The Commonwealth was granted limited leave to intervene on issues two, eight and
nineéonly of the agreed list of issues dated 21 July 2005 (amended 15 September 2005).
Issue nine, in particular, involves complex questions of both fact and law and its
resolution necessitates a detailed evaluation of the factual and opinion evidence before
the Court. These written submissions are primarily directed to the evidence in relation ©
to issue nine, and are supplementary to the Commonwealth’s opening Wntten

submission dated 1 December 2005.
-The Legislative Scheme

3.  The Environment Protection and Biodiversity Conservation Act 1999 (Cth) (the EPBC
Act) seeks to protect the Australian environment and Australian heritage. It seekstodo. ... ..~ = =,
this by prohibiting, in Part 3, actions which have, or are likely to have, adverse: = . .- Bt

consequences for identified aspects of the Australian environment or hentage e

Wzldlzfe Preservation Society of Queensland Proserpine/Whitsunday Branch Inc v:
Mznzster for The Environment & Heritage & Ors [2006] FCA 736 (Dowsett J, 15 June
2006).

4,  Relevantly for this proceeding, s.18 of the EPBC Act prohibits, and creates an offence . ..:".i. " oo
in relation to, any “action” that will have or will be likely to have a “significant impact” - -«

on a listed threatened species included in the “endangered category”: -

(@) The meaning of "significant impact" is discussed at [37] — [40] of the
Commonwealth's opening submission. As noted at [37] of those submissions, the
Commonwealth agrees with the statement in the written submissions filed by the
applicant on 29 November 2005 that, adopting the approach of Branson J in. .o oo
Booth v Bosworth (2001) 114 FCR 39, an impact may be "significant" if it is,'.3 o

important, notable or of consequence having regard to its context or intensity. . - =
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(b) The broad-toothed stag beetle (BTSB), the swift parrot and the Tasmanian
wedge-tailed eagle, which have been the subject of much evidence in this case, |

are all listed threatened species in the endangered category.

There are a number of circumstances in which an action otherwise prohibited by s.18
will be permitted, of which two are potentially relevant in this case. If the relevant
Commonwealth Minister- has, pursuant to Part 9 of the EPBC Act, approved the
relevant actioh, the prohibition will not apply. Thus, the action is “effectively exempt”
from the prohibitions in Part 3,. as Kiefel J observed in Queensland. Conservation |
Council Inc v Minister for the Environment and Heritage [2003] FCA 1463 at [3"7]; her
Honour’s decision was affirmed on appeal at (2004) 139 FCR 24.

No approval has been granted here.

The second scenario in which the prohibitions in Part 3 will not apply is if the relevant

action falls within the scope of certain exemptions contained in Part 4, which prescribes < R

situations where approval is not needed. Among the exemptions are provisions in ~~ 7

Division 4 of Part 4 which concern certain forestry operations.

The exemptions in Division 4 of Part 4 concern “RFA forestry operations” undertaken
“in accordance with”” an RFA (s.38, which is replicated by s.6(4) of the Regional Forest
Agreements Act 2002 (Cth) (the RFA Act)), and forestry operations in an RFA region,

if there is not a regional forest agreement in force for any of the region (s.39440); The =

- latter exemption exists to ensure that Ministerial approval is not necessary for forestry =

operations in a region for which a process of developing and negotiating a regidﬁal :
forest agreement is being, or has been carried on: see 5.39. As a consequence of s.42

the exemptions relating to forestry operations do not apply to:

(a) World Heritage listed properties;

(b) wetlands listed pursuant to the Ramsar Convention (which is an: G e

intergovernmental treaty on wetlands signed at Ramsar in Iran); or

(c) operations which are incidental to another action whose primary purpose does not

relate to forestry.

Section 42 has no application in the present case.




10.

The issues on which the Commonwealth has leave to intervene (i.e. issues two, eight
and nine on the list found at CB11) concern whether the respondent’s impugned
activities are “actions” within the meaning of s.18 of the EPBC Act, as well as the
scope and possible application of the exemption provisions contained in Part 4 of the
EPBC Act.

ISSUE 2

Whether forestry operations in coupes WIOI7E and WI0I9D and proposed forestry

operations in coupes other than WI0I7E and WI019D are actions for the purposes of the
EPBC Act.

11.

12.

13.

As was noted at [47] of the Commonwealth’s opening submission, the applicant has:“'
neither pleaded nor particularised the factual matters contemplated by Issue 2. The
evidence is now closed and it remains the case that the “proposed forestry operations”
and the “coupes other than WTO017E and WT019D” are not particularised or otherwise

identified in a manner which makes it possible for the Court to decide about such

matters by reference to facts that establish those matters with a sufficient degree of . - .~ : ..

legal certainty. In particular, the Court has no meaningful evidence before it -

concerning the precise scope, location or timing of any “proposed forestry operations”; - .

save in respect of coupes 17E and 19D.

Section 523 of the EPBC Act defines the key word in issue 2: “action”. It provides an

inclusive definition of “action”, referring to a project, a development, an undertaking,

an activity or series of activities and an alteration of any of the things just mentioned. .. - -
Section 524 also describes what are not actions — referring to certain government = ... A

decisions, inéluding decisions by a government body to grant a governmental . - .

authorisation (however described) for another person to take an action.

In the absence of proper particularisation of the relevant alleged actions in areas other

than the two identified coupes (WTO017E and WT019D), it would be inappropriate to

determine whether operations or proposed operations elsewhere are actions within the., ..« .« =«
meaning of 5.523 of the Act for the same reasons as the Full Federal Court determined Lo o
in Save the Ridge Inc v Commonwealth (2005) 147 FCR 97 that it was inappropriate to . ::: .

determine whether certain activities concerning proposals for amendments to the

National Capital Plan were “actions” for the purposes of s.28 of the EPBC Act. This

) CBR3_473644_1(W2003)




was because the proposals in that case (which related to the planning and construction
of a road) did not have sufficient certainty to satisfy the legislation definition of
“action” in 8.523 of the EPBC.

14. To paraphrase s.18 of the EPBC Act, it relevanﬂy provides that a person must not take

an “action” that:

° has or will have a significant impact; or
° is likely to have a significant impact,
on certain listed threatened species.

15.  Section 18 is within Part 3 of the EPBC Act which proscribes the taking of “actions” in S

a wide range of circumstances, but subject to various exceptions, including relevantly

here actions that are "RFA forestry operations" taken in accordance with an RFA: s 38 -
and s 6 of the RFA Act).

16. In Save the Ridge Black CI and Moore J at [17], in response to the first question posed
on appeal, which was whether the activities identified in the application constituted

“action” for the purposes of EPBC Act concluded:

“..the first quesﬁon is, in our opinion, inappropriate to answer. We :say,_that

for three reasons, which are related. The first is that nofacz‘s have been found :

about the actual or likely impact of the Road on the environment. It seems to

us that whether conduct constitutes action for the purposes of s 28 may well

depend upon the consequences, zncludzng indirect or remote consequences, o

the action in terms of its impact on the environment. That should not be a.,; ‘:‘

matter of speculation or assumptzon see Direct Factory Outlets [[2005] FCA - -

1002] and Minster for the Environment and Heritage v Queensland'lt':fi e
Conservation Council Inc (2004) 139 FCR 24 at [53]. It is a question of fact.

As the assumed facts before the Court by reference to which this preliminary

question must be answered are incomplete, the question is inappropriate to _
answer: Direct Factory Outlets (supra) at [36]—[37]; Bass v Permatient: .ot
Trustee Co Ltd [1999] 198 CLR 334 at [49 -[54]. The second is that it cannot - :

be assumed that the actions of a planning authority could never be action for.

the purposes of s 28. It would depend on what the authority did and its
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consequences, either direct or indirect. But to _isolate, in a question, steps

taken by a planning authority without articulating the context in which those

steps were taken is apt to provide an answer devoid of content or misleading

or both.” (underlining added).
It is submitted that the same principle applies here and should lead to the same result.

17. No application to further amend the application or to provide particulars of the factual
questions which arise in relation to coupes other than WT017E and WT019D was made
by the applicant during the hearing. In any event:

(a) the evidence at the end of the trial is not in a state which would enable any such
particulars to be provided and the Court should not engage in “speculation or
assumption”, for the reasons identified by the Full Federal Court in the passage
from Save the Ridge quoted above; and o

(b) no amendment could be made at this stage (if the applicant does seek to amendin - - L
his closing submissions) because issues relating to any proposed Vforésu:y‘ R
operations and forestry operations in coupes other than WT017E and WT019D
are factual issues upon which Forestry Tasmania would inevitably wish to lead
evidence in the event that a proposed amendment to the application or any further
particulars were provided. It would be unfair and impractical to permit any L

amendment at this stage.

18.  Accordingly, the Commonwealth submits that the case can be decided only on the basis ©
of the evidence applicable to the forestry operations and proposed operations in coupes

WTO017E and WT019D, to which the vast majority of the evidence at trial was directed.

19. - In so far as the applicant might invite the Court to rely on data and maps which are. ... - ...
before the Court concerning “provisional coupes”, elsewhere in Wielangta, that data® .. .

and those maps are submitted to be of no assistance to him (or, it is respectfully it

submitted, to the Court) and it would be unsafe for the Court to have regard to .t'hat‘
material. That is because the uncontroverted evidence before the Court establishes that
“provisional coupes” (as their name suggests) are merely provisional and that there is

no certainty in relation to if or when such coupes may be logged, let alone what

silvicultural method(s) will be applied on a coupe by coupe basis. Nor are any e
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